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We recen t l y  pub l i shed  some  p rac t i ca l  r ecommenda t i ons  f o r  emp loye rs
who  a re  dea l i ng  w i t h  emp loyees  re tu rn ing  f r om t rave l  i n  t he  m ids t  o f
t he  COVID-19  pandemic .  I n  t h i s  documen t ,  we  w i l l  be  t ak ing  a  b roade r
l ook  a t  t he  imp l i ca t i ons  o f  COVID-19  fo r  emp loye rs  and  emp loyees  by
p rov id ing  answers  t o  some  o f  t he  ques t i ons  we  have  rece i ved  f r om ou r
c l i en t s  ove r  t he  pas t  f ew  weeks .
 
I t  i s  impo r tan t  t o  no te  t ha t  t he  pu rpose  o f  t h i s  pos t  i s  t o  p rov ide  bo th
emp loye rs  and  emp loyees  w i t h  gene ra l  i n fo rma t i on  rega rd ing  t he i r
l ega l  r i gh t s  and  ob l i ga t i ons .  
 
Eve ry  s i t ua t i on  i s  un ique ,  and  we  s t rong l y  encou rage  a l l  r eade rs  t o
ob ta in  adv i ce  w i t h  respec t  t o  you r  i nd i v i dua l  c i r cums tances .  
 
As  we  a re  a l l  aware ,  t h i ngs  a re  mov ing  ve ry  qu i ck l y  i n  re l a t i on  t o  t h i s
pandemic ,  and  the  be low  i n fo rma t i on  may  change  as  t he  s i t ua t i on
evo l ves .  We  w i l l  con t i nue  to  mon i t o r  t he  s i t ua t i on  and  p rov ide  you  w i t h
t ime l y  upda tes  on  ou r  b l og .
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CAN AN EMPLOYER PREVENT AN EMPLOYEE FROM ATTENDING AT
WORK DUE TO CONCERNS RELATING TO COVID-19? DOES THE

EMPLOYER HAVE TO PAY THE EMPLOYEE DURING THIS TIME?

I t  depends  on  whe the r  o r  no t  an  emp loye r  has  a  l eg i t ima te  reason  to  be  conce rned .
 
As  no ted  i n  ou r  b l og  pos t  on  F r i day ,  an  emp loye r  i s  no t  en t i t l ed  t o  a rb i t r a r i l y  p reven t
an  emp loyee  f rom a t t end ing  a t  wo rk .  I n te r f e r i ng  w i t h  an  emp loyee ’ s  ab i l i t y  t o  wo rk  and
requ i r i ng  t ha t  t hey  rema in  a t  home  w i thou t  a  va l i d  reason  can  cons t i t u te  a
cons t ruc t i ve  d i sm issa l .  
 
I n  add i t i on ,  t r ea t i ng  an  i nd i v i dua l  d i f f e ren t l y  because  o f  e thn i c i t y ,  r ace  o r  p l ace  o f
o r i g i n  i s  p roh ib i t ed  by  t he  On ta r i o  Human  R igh ts  Code  ( t he  “Code ” ) .   An  emp loye r
canno t  s i ng le  ou t  an  emp loyee ,  who  o the rw ise  has  no  add i t i ona l  r i s k  f ac to rs ,  due  to
any  o f  t he  p ro tec ted  g rounds  unde r  t he  Code  and  requ i re  t ha t  t hey  rema in  a t  home .  
 
The  On ta r i o  Human  R igh ts  Commiss ion  recen t l y  re l eased  a  po l i cy  s ta temen t  on
COVID-19  wh i ch  con f i rms  the  OHRC’s  pos i t i on  t ha t  t he  Code  g round  o f  d i sab i l i t y  i s
engaged  i n  re l a t i on  t o  COVID-19 .  As  a  resu l t ,  nega t i ve  t r ea tmen t  o f  emp loyees  who
have ,  or  a re  perce ived  to  have ,  COVID-19 ,  i s  d i sc r im ina to ry  and  p roh ib i t ed  unde r  t he
Code .
 
Where  an  emp loyee  has  no t  been  adv i sed  by  a  med ica l  o r  hea l t h  p ro fess iona l  t o
rema in  a t  home ,  t hey  a re  en t i t l ed  t o  a t t end  a t  wo rk .  I f  an  emp loye r  i ns i s t s  on  t he
emp loyee  rema in ing  a t  home ,  t he  emp loye r  w i l l  have  to  pay  t he  emp loyee  fo r  t h i s
t ime .  Fo rc ing  an  emp loyee  to  t ake  an  unpa id  l eave  when  the re  i s  no  i nd i ca t i on  t ha t
t he  l eave  i s  necessa ry  cou ld  expose  the  emp loye r  t o  a  c l a im  fo r  cons t ruc t i ve
d i sm issa l  and /o r  d i sc r im ina t i on .  
 
Howeve r ,  i n  c i r cums tances  whe re  t he re  i s  a  l eg i t ima te  sa fe t y  r i s k  i n  a l l ow ing  t he
emp loyee  to  re tu rn  t o  wo rk ,  i nc lud ing  whe re  a )  t he  emp loyee  i s  d i sp lay ing  symp toms
or  i s  f ee l i ng  unwe l l ,  b )  t he  emp loyee  i s  re tu rn ing  f r om t rave l  ou t s i de  o f  Canada ,  o r  c )
t he  emp loyee  has  been  i n  con tac t  w i t h  someone  who  has  t r ave led  ou ts i de  o f  Canada
o r  who  may  have  COVID-19 ,  t hen  the  emp loye r  may  be  ab le  t o  requ i re  t ha t  t he
emp loyee  rema in  home  on  an  unpa id  l eave .  The  emp loye r  shou ld  exp lo re  a l l  op t i ons ,
i nc lud ing  a l l ow ing  t he  emp loyee  to  wo rk  remo te l y ,  as  a  bes t  p rac t i ce .
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Yes ,  as  l ong  as  t he  symp toms  war ran t  conce rn .  An  emp loyee  sneez ing  o r
cough ing  once  o r  tw i ce  i n  t he  o f f i ce  w i l l  no t  j us t i f y  an  emp loye r  send ing  t he
emp loyee  home.  An  emp loye r  shou ld  a t  a l l  t imes  keep  the i r  ob l i ga t i ons
pu rsuan t  t o  t he  Code  i n  m ind ,  and  on l y  ac t  when  an  emp loyee ’ s  symp toms
presen t  a  l eg i t ima te  sa fe t y  r i s k  t o  o the r  wo rke rs ,  v i s i t o r s  o r  c l i en t s .
 
Where  an  emp loye r  be l i eves  t ha t  an  emp loyee  i s  d i sp lay ing  symp toms  o f
COVID-19 ,  t hey  can  ask  t hem to  rema in  a t  home  on  an  unpa id  l eave .  Howeve r ,
as  no ted  above ,  i f  t he  emp loyee  i s  c l ea red  to  wo rk  by  a  med ica l  p ro fess iona l ,
t he  emp loye r  mus t  a l l ow  them to  re tu rn  t o  wo rk  o r  make  o the r  a r rangemen ts ,
such  as  a l l ow ing  t he  emp loyee  to  wo rk  remo te l y  o r  keep ing  t hem o f f  wo rk  on  a
pa id  l eave .
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CAN AN EMPLOYER SEND AN EMPLOYEE HOME WITHOUT

PAY IF THEY ARE DISPLAYING SYMPTOMS OF COVID-19

(I.E. COUGH, FEVER, DIFFICULTY BREATHING)?
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IF AN EMPLOYEE IS NOT DISPLAYING SYMPTOMS BUT IS SELF-ISOLATING DUE TO

RECENT TRAVEL, OR BECAUSE THEY MAY HAVE COME INTO CONTACT WITH

SOMEONE WITH SYMPTOMS, ARE THEY ENTITLED TO STAY HOME? IS AN

EMPLOYER REQUIRED TO PAY THEM DURING THIS TIME?

The  Gove rnmen t  o f  Canada  i s  now  recommend ing  t ha t  anyone  who  i s  re tu rn ing
f rom t rave l  anywhere  ou ts i de  o f  Canada  se l f - i so la te  f o r  14  days .  I f  an  emp loye r
i s  aware  t ha t  an  emp loyee  has  recen t l y  re tu rned  f r om t rave l ,  o r  i f  an  emp loyee
a le r t s  an  emp loye r  t o  a  po ten t i a l  r i s k  o f  i n fec t i on ,  t he  emp loye r  shou ld  a l l ow
the  emp loyee  to  rema in  a t  home  on  an  unpa id  l eave .
 
Th i s  w i l l  ass i s t  an  emp loye r  t o  ma in ta in  a  sa fe  wo rk ing  env i ronmen t  f o r  o the r
worke rs ,  wh i l e  a l so  p rov id ing  accommoda t i on  t o  t he  emp loyee  who  may
po ten t i a l l y  be  impac ted .  We  do  no t  r ecommend  tha t  emp loye rs  i ns i s t  on
med ica l  no tes  f r om emp loyees  a t  t h i s  t ime .  As  no ted  by  t he  CHRC in  i t s  po l i cy
s ta temen t :  “Emp loye rs  shou ld  be  f l ex ib l e  and  no t  ove rbu rden  the  hea l t h  ca re
sys tem w i th  reques ts  f o r  med i ca l  no tes .  Unnecessa r i l y  v i s i t i ng  med ica l  o f f i ces
inc reases  f u r t he r  r i s k  o f  exposu re  f o r  eve ryone . ”



On March  19 ,  2020 ,  t he  On ta r i o  gove rnmen t  enac ted  t he  Emp loymen t
S tanda rds  Amendmen t  Ac t  ( I n fec t i ous  D i sease  Emergenc ies ) ,  2020 .  Th i s  b i l l
amends  the  Emp loymen t  S tanda rds  Ac t ,  2000  t o  p rov ide  unpa id ,  j ob -p ro tec ted
leave  to  emp loyees  who  a re  i n  i so la t i on  o r  qua ran t i ne  due  to  COVID-19 ,  o r
t hose  who  need  to  be  away  f r om work  t o  ca re  f o r  ch i l d ren  because  o f  schoo l
o r  dayca re  c l osu res  o r  t o  ca re  f o r  o the r  re l a t i ves .  Th i s  amendmen t  s ta tes
tha t :
 
“An  emp loyee  i s  en t i t l ed  t o  t ake  a  l eave  unde r  c l ause  (1 .1 )  ( a )  f o r  as  l ong  as
he  o r  she  i s  no t  pe r fo rm ing  the  du t i es  o f  h i s  o r  he r  pos i t i on  because  o f  an
emergency  dec la red  unde r  sec t i on  7 .0 .1  o f  t he  Emergency  Managemen t  and
C iv i l  P ro tec t i on  Ac t  and  a  reason  re fe r red  t o  i n  subc lauses  (1 .1 )  ( a )  ( i )  t o  ( i v ) ,
bu t ,  sub jec t  t o  subsec t i on  (6 ) ,  t he  en t i t l emen t  ends  on  t he  day  t he  emergency
i s  t e rm ina ted  o r  d i sa l l owed . ”
 
The  ac t  a l so  makes  i t  c l ea r  t ha t  an  emp loyee  w i l l  no t  be  requ i red  t o  p rov ide  a
med ica l  no te  i f  t hey  need  to  t ake  t h i s  l eave .  Howeve r ,  t he  emp loye r  may
requ i re  t he  emp loyee  to  p rov ide  o the r  ev idence  tha t  i s  r easonab le  i n  t he
c i r cums tances ,  a t  a  t ime  tha t  i s  r easonab le  i n  t he  c i r cums tances .  Th i s  cou ld
inc lude  such  reques ts  as  a  no te  f r om the  dayca re  o r  f o r  ev idence  tha t  t he
a i r l i ne  cance l l ed  a  f l i gh t ,  bu t  no t  a  med i ca l  no te .
 
P lease  no te  t ha t  t h i s  amendmen t  i s  r e t roac t i ve  t o  Janua ry  25 ,  2020 .
 
To  be  c l ea r ,  t h i s  amendmen t  does  no t  r equ i re  an  emp loye r  t o  pay  an
emp loyee  who  i s  unab le  t o  wo rk  due  to  COVID-19 .  Howeve r ,  i t  does  p rov ide
job  p ro tec t i on  t o  emp loyees  who  mus t  t ake  such  a  l eave ,  mean ing  t ha t
emp loye rs  w i l l  be  expec ted  t o  re tu rn  t he  emp loyee  to  wo rk  a t  t he  end  o f  t he
leave .
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Emp loye rs  shou ld  neve r  deny  an
emp loyee ’ s  reques t  t o  wo rk  f r om
home a rb i t r a r i l y ,  as  t hey  may
have  a  du ty  t o  accommoda te  t he
emp loyee .  Unde r  t he  Code ,
emp loyees  a re  en t i t l ed  t o
accommoda t i on  on  t he  bas i s  o f
f am i l y  s ta tus  up  t o  t he  po in t  o f
undue  ha rdsh ip .  
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IF AN EMPLOYEE IS NOT

DISPLAYING SYMPTOMS, BUT

NEEDS TO STAY HOME TO CARE

FOR CHILDREN, ELDERLY

PARENTS OR OTHER

RELATIVES, CAN AN EMPLOYER

REQUIRE THAT THEY ATTEND

AT WORK?

DOES AN EMPLOYER HAVE TO PAY AN EMPLOYEE WHO IS

UNABLE TO WORK DUE TO A POSITIVE DIAGNOSIS OF COVID-19?

No.  Emp loyees  who  a re  i n  qua ran t i ne  o r  who  have  been  adv i sed  by  a  med ica l  o r
hea l t h  o f f i c i a l  t o  se l f - i so la te  a re  en t i t l ed  t o  t ake  an  unpa id  l eave  o f  absence
f rom the  wo rkp lace .  They  can  use  pa id  s i ck  t ime  o r  vaca t i on  t ime  to  cove r  t h i s
pe r i od  ( i f  ava i l ab le ) ,  and  emp loye rs  shou ld  a l so  encou rage  emp loyees  to  app l y
fo r  Emp loymen t  I nsu rance  ( “EI ” )  s i ck  l eave  bene f i t s .  Many  emp loye rs  a re
o f f e r i ng  pa id  s i ck  days  t o  emp loyees  to  cove r  t h i s  t ime ,  bu t  t h i s  i s  no t  l ega l l y
requ i red .
 
The  On ta r i o  gove rnmen t ’ s  amendmen ts  t o  t he  Emp loymen t  S tanda rds  Ac t ,  2000
con f i rm  tha t  emp loyees  a re  en t i t l ed  t o  unpa id  l eave  i f  t hey  a re  unab le  t o  wo rk
due  to  COVID-19 .

Th i s  may  i nc lude  a l l ow ing  an  emp loyee  w i t h  ca re -g i v i ng  respons ib i l i t i es  t he
ab i l i t y  t o  s tay  home  on  an  unpa id  l eave  f r om the  wo rkp lace .  Emp loye rs  can  o f
cou rse  exp lo re  a l t e rna t i ve  op t i ons ,  i nc lud ing  a l l ow ing  emp loyees  to  wo rk
remo te l y  o r  t o  va ry  t he i r  hou rs  t o  sha re  ca reg i v i ng  respons ib i l i t i es  w i t h  o the r
fam i l y  members .
 
Emp loyees  who  mus t  rema in  a t  home  to  ca re  f o r  ch i l d ren  o r  o the r  re l a t i ves  due
to  COVID-19  now have  access  t o  a  j ob  p ro tec ted  l eave  o f  absence  pu rsuan t  t o
the  On ta r i o  gove rnmen t ’ s  amendmen ts  t o  t he  Emp loymen t  S tanda rds  Ac t ,  2000 ,
as  desc r i bed  above .  Th i s  l eave  i s  i den t i f i ed  as  “Emergency  l eave :  dec la red
emergenc ies  and  i n fec t i ous  d i sease  emergenc ies ” .



Some emp loye rs  have  made  pub l i c  s ta temen ts  con f i rm ing  t he i r  i n ten t i on  t o
p rov ide  pa id  s i ck  l eave  to  emp loyees  who  a re  unab le  t o  wo rk  due  to  COVID-19 .
In  t h i s  c l ima te  o f  unce r ta in t y  and  fea r ,  a  commi tmen t  l i ke  t h i s  can  c rea te
s ign i f i can t  pos i t i ve  pub l i c i t y  f o r  a  company  and  endea r  t hem to  t he i r  cus tomers .
 
Howeve r ,  t he re  i s  ano the r  l eg i t ima te  reason  why  emp loye rs  may  o f f e r  pa id  s i ck
leave  to  emp loyees .  The  p rac t i ca l  r ea l i t y  i s  t ha t  many  emp loyees  a re  conce rned
abou t  t he  f i nanc ia l  impac t  t ha t  an  unpa id  l eave  wou ld  have  on  t hem and  the i r
f am i l i es .  As  a  resu l t ,  emp loyees  may  be  d i ssuaded  f rom repo r t i ng  any  COVID-19
symp toms  o r  a l e r t i ng  t he i r  emp loye r  i f  t hey  may  o the rw ise  be  po ten t i a l l y  a t  r i s k .
O f fe r i ng  pa id  s i ck  l eave  removes  th i s  ba r r i e r  and  makes  i t  mo re  l i ke l y  t ha t
emp loyees  w i l l  r epo r t  any  conce rns  i n  a  t ime l y  manne r  t o  t he i r  emp loye r .
 
No t  a l l  emp loye rs  a re  i n  a  f i nanc ia l  pos i t i on  t o  o f f e r  pa id  s i ck  days  t o  emp loyees
impac ted  by  COVID-19 .  Howeve r ,  emp loye rs  shou ld  cons ide r  a l l  op t i ons
ava i l ab le  t o  ass i s t  emp loyees ,  i nc lud ing  a l l ow ing  t hem to  use  vaca t i on  t ime  o r  t o
work  remo te l y .
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WHY WOULD AN EMPLOYER OFFER PAID SICK LEAVE TO

EMPLOYEES IF THEY ARE NOT LEGALLY REQUIRED TO

DO SO?
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WHAT FINANCIAL SUPPORT IS AVAILABLE TO EMPLOYEES
WHO ARE UNABLE TO WORK DUE TO COVID-19?
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Worke rs ,  i nc lud ing  t he  se l f - emp loyed ,  who  a re  qua ran t i ned  o r  s i ck  w i t h  COVID-
19  bu t  do  no t  qua l i f y  f o r  E I  s i ckness  bene f i t s .
Worke rs ,  i nc lud ing  t he  se l f - emp loyed ,  who  a re  t ak ing  ca re  o f  a  f am i l y  member
who  i s  s i ck  w i t h  COVID-19 ,  such  as  an  e lde r l y  pa ren t ,  bu t  do  no t  qua l i f y  f o r  E I
s i ckness  bene f i t s .
Pa ren ts  w i t h  ch i l d ren  who  requ i re  ca re  o r  supe rv i s i on  due  to  schoo l  o r  dayca re
c losu res ,  and  a re  unab le  t o  ea rn  emp loymen t  i ncome ,  i r r espec t i ve  o f  whe the r
they  qua l i f y  f o r  E I  o r  no t .

As ide  f r om us ing  pa id  s i ck  days  o r  vaca t i on  t ime ,  emp loyees  who  a re  unab le  t o
work  due  to  COVID-19  may  be  e l i g i b l e  f o r  E I  s i ck  l eave  bene f i t s  o r  sho r t - t e rm
d isab i l i t y  bene f i t s ,  i f  ava i l ab le  t h rough  the i r  emp loymen t  bene f i t s  p l an .  No tab l y ,
t he  gove rnmen t  has  wa i ved  the  one  week  wa i t i ng  pe r i od  f o r  e l i g i b i l i t y  f o r  E I  s i ck
leave  bene f i t s .
 
The  On ta r i o  gove rnmen t  has  announced  tha t  i t  i s  cu r ren t l y  wo rk ing  on  l eg i s l a t i on
tha t  i s  a imed  a t  “ he lp ing  wo rke rs  a f f ec ted  by  t he  COVID-19  ou tb reak ” .  The
leg i s l a t i on  i s  s t i l l  i n  deve lopmen t  and  i t  i s  no t  c l ea r  whe the r  i t  w i l l  i nc l ude  pa id
leave  p rov i s i ons  o r  who  w i l l  qua l i f y  f o r  such  bene f i t s .
 
The  Emp loymen t  S tanda rds  Amendmen t  Ac t  ( I n fec t i ous  D i sease  Emergenc ies ) ,
2020  does  no t  p rov ide  f o r  any  k i nd  o f  pa id  l eave  to  emp loyees  impac ted  by
COVID-19 .  P r ime  M in i s te r  Jus t i n  T rudeau  has  announced  a  number  o f  measu res
to  ass i s t  emp loyees  i nc lud ing :
 
1 )  The  Emergency  Ca re  Bene f i t ,  wh i ch  w i l l  p rov ide  emp loyees  w i t h  up  t o  $900  b i -
week l y ,  f o r  up  t o  15  weeks .  Th i s  f l a t -paymen t  Bene f i t  w i l l  be  admin i s te red  t h rough
the  Canada  Revenue  Agency  (CRA)  and  p rov ide  i ncome  suppo r t  t o :

 
App l i ca t i on  f o r  t he  Bene f i t  w i l l  be  ava i l ab le  i n  Ap r i l  2020 .



2 )  Fo r  Canad ians  who  l ose  t he i r  j obs  o r  f ace  reduced  hou rs  as  a  resu l t  o f
COVID ’s  impac t ,  t he  Gove rnmen t  i s  i n t roduc ing  an  Emergency  Suppo r t  Bene f i t
de l i ve red  t h rough  the  CRA to  p rov ide  up  t o  $5 .0  b i l l i on  i n  suppo r t  t o  wo rke rs
who  a re  no t  e l i g i b l e  f o r  E I  and  who  a re  f ac ing  unemp loymen t .
 
3 )  Imp lemen t i ng  t he  E I  Work  Sha r i ng  P rog ram,  wh i ch  p rov ides  E I  bene f i t s  t o
worke rs  who  ag ree  to  reduce  the i r  no rma l  wo rk ing  hou rs  as  a  resu l t  o f
deve lopmen ts  beyond  the  con t ro l  o f  t he i r  emp loye rs ,  by  ex tend ing  t he
e l i g i b i l i t y  o f  such  ag reemen ts  t o  76  weeks ,  eas ing  e l i g i b i l i t y  r equ i remen ts ,
and  s t ream l i n i ng  t he  app l i ca t i on  p rocess .
 
4 )  The  gove rnmen t  i s  a l so  p ropos ing  a  one - t ime  spec ia l  paymen t  i n  ea r l y  May
2020  fo r  l ow  and  modes t  i ncome  fam i l i es  t h rough  the  Goods  and  Se rv i ces  Tax
c red i t ,  wh i ch  w i l l  be  c l ose  t o  $400  fo r  s i ng le  i nd i v i dua l s  and  $600  fo r  coup les .
 
5 )  The  gove rnmen t  has  a l so  p roposed  an  i nc rease  i n  t he  max imum annua l
Ch i l d  Ca re  Bene f i t  paymen ts  by  $300  pe r  ch i l d .
 
O the r  measu res  a re  a l so  be ing  imp lemen ted ,  such  as  mora to r i ums  p laced  on
repaymen t  o f  Canada  S tuden t  Loans ,  wh i ch  you  can  read  abou t  he re .
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CAN AN EMPLOYER INSTITUTE A TRAVEL POLICY WHICH
PREVENTS EMPLOYEES FROM TRAVELING OUTSIDE OF
CANADA?

As  no ted  above ,  t he  Gove rnmen t  o f  Canada  i s  cu r ren t l y  r ecommend ing  t ha t
Canad ians  avo id  a l l  non-essent ia l  t rave l  ou ts ide  o f  Canada  t o  reduce  the
sp read  o f  COVID-19 ,  and  a re  recommend ing  t ha t  anyone  who  does  t r ave l  se l f -
i so la tes  f o r  14  days  upon  the i r  r e tu rn .  An  emp loye r  can  deve lop  a  po l i cy  wh i ch
s t rong l y  recommends  tha t  emp loyees  avo id  t r ave l i ng  a t  t h i s  t ime ,  and  wh i ch
imposes  a  pos i t i ve  du ty  on  emp loyees  to  repo r t  any  t r ave l  t o  t he  emp loye r .The
po l i cy  can  a l so  make  i t  c l ea r  t o  emp loyees  tha t ,  i f  t hey  choose  to  t r ave l ,  t hey
w i l l  be  requ i red  t o  rema in  a t  home  fo r  14  days  a f t e r  t hey  re tu rn  and ,  i f  r emo te
work  i s  no t  ava i l ab le ,  t ha t  t h i s  w i l l  be  an  unpa id  l eave .

https://www.canada.ca/en/department-finance/news/2020/03/canadas-covid-19-economic-response-plan-support-for-canadians-and-businesses.html


On March  16 ,  Canada  announced  i t  was  c l os ing  i t s  bo rde rs  and  deny ing  en t r y
to  anyone  who  i s  no t  a  Canad ian  c i t i zen  o r  pe rmanen t  res iden t ,  excep t  f o r
immed ia te  f am i l y  members  o f  Canad ian  c i t i zens ,  a i r p l ane  c rew  members ,
d ip l oma ts ,  and  US  c i t i zens .
 
On  March  18 ,  t he  Un i t ed  S ta tes  and  Canada  en te red  i n to  a  j o i n t  ag reemen t  t o
suspend  non -essen t i a l  t r ave l  be tween  the  two  coun t r i es .  T rade  w i l l  no t  be
a f fec ted .
 
S ta r t i ng  March  18 ,  mos t  i n te rna t i ona l  f l i gh t s  t o  Canada  w i l l  be  d i rec ted
th rough  fou r  a i r po r t s .  The  Canad ian  gove rnmen t  con t i nued  to  u rge  Canad ians
to  re tu rn  home  wh i l e  t hey  s t i l l  can .

Emp loye rs  mus t  t ake  a l l  r easonab le  p recau t i ons  t o  ensu re
the  sa fe t y  o f  i t s  wo rke rs .  Emp loye rs  shou ld  ensu re  t ha t
emp loyees  a re  educa ted  i n  t e rms  o f  how  to  p ro tec t
t hemse lves ,  i nc lud ing  wash ing  t he i r  hands  w i t h  soap  and
wa te r  t ho rough l y  and  o f t en ,  cough ing  and  sneez ing  i n to
the i r  s l eeve  o r  a  t i s sue ,  keep ing  su r faces  c l ean  and
d i s i n fec ted  and  s tay ing  a t  home  when  they  a re  s i ck .  
 
Emp loye rs  shou ld  ma in ta in  t he  c l ean l i ness  o f  t he  wo rkp lace
to  t he  ex ten t  poss ib le .  I t  may  a l so  be  app rop r i a te  t o  exp lo re
a l t e rna t i ve  wo rk  a r rangemen ts ,  i nc lud ing  a l l ow ing
emp loyees  to  wo rk  remo te l y  o r  encou rag ing  cus tomer  o r
c l i en t  mee t i ngs  t o  be  he ld  by  phone  o r  v i deo  ra the r  t han  i n
pe rson .  I n  some  env i ronmen ts ,  i t  may  be  app rop r i a te  f o r
emp loyees  to  be  p rov ided  w i t h  p ro tec t i ve  equ ipmen t  such
as  g loves  o r  f ace  masks .  
 
Emp loye rs  i n  ce r ta i n  i ndus t r i es ,  such  as  hea l t h  ca re ,  may
have  g rea te r  ob l i ga t i ons .
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The  On ta r i o  and  Fede ra l  gove rnmen ts  have  repea ted l y  emphas i zed  the
impor tance  o f  soc ia l  d i s tanc ing .  Emp loye rs  shou ld  cons ide r  a l l  r easonab le
op t i ons  ava i l ab le  t o  t hem to  ensu re  t ha t  emp loyees  can  rema in  sa fe  d i s tances
away  f rom each  o the r ,  and  f r om cus tomers  o r  c l i en t s .  Th i s  may  i nc lude  hav ing
emp loyees  wo rk  ro ta t i ng  sh i f t s  t o  reduce  the  number  o f  emp loyees  i n  t he
o f f i ce  a t  any  g i ven  t ime ,  reduc ing  hou rs  du r i ng  wh i ch  t he  bus iness  i s  open ,  o r
sp read ing  ou t  wo rk  s ta t i ons .
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IF AN EMPLOYEE’S JOB CANNOT BE DONE REMOTELY, IS AN
EMPLOYER REQUIRED TO CREATE WORK FOR AN EMPLOYEE
THAT WOULD ALLOW THEM TO WORK REMOTELY?

No.  An  emp loye r  does  no t  have  to  i nven t  a  d i f f e ren t  j ob  o r  c rea te  wo rk
fo r  an  emp loyee  i n  o rde r  t o  a l l ow  them to  wo rk  remo te l y .  Howeve r ,  as  a
bes t  p rac t i ce ,  an  emp loye r  shou ld  ensu re  t ha t  t hey  have  exp lo red  a l l
op t i ons  t o  de te rm ine  whe the r  remo te  wo rk  i s  poss ib le  i n  t he
c i r cums tances .
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I n  On ta r i o ,  emp loyees  a re  en t i t l ed  t o  re fuse  wo rk  i f  t hey  f ee l  i t  i s  unsa fe .  I f  t ha t
happens ,  an  emp loye r  i s  r equ i red  t o  i nves t i ga te  t he  s i t ua t i on  and  adv i se  t he
emp loyee  whe the r  t he  sa fe t y  r i s k  has  been  reso l ved  o r  no t .  I f  t he  emp loyee
con t i nues  t o  be l i eve  t he re  i s  a  sa fe t y  conce rn ,  t he  M in i s t r y  o f  Labou r  can  be
asked  to  come  i n  t o  i nves t i ga te .  
 
The re  mus t  be  reasonab le  and  l eg i t ima te  g rounds  fo r  t he  emp loyee  to  be l i eve
the re  i s  a  sa fe t y  r i s k  i n  t he  wo rkp lace .  A  f ea r  o f  ge t t i ng  s i ck ,  i f  t he re  a re  no
cu r ren t  i nc iden ts  i n  t he  wo rkp lace  o r  o the r  r i s k  f ac to rs ,  i s  l i ke l y  no t  su f f i c i en t .
Howeve r ,  i n  a  s i t ua t i on  whe re  ano the r  emp loyee  has  been  d iagnosed  w i t h
COVID-19  o r  whe re  t he  emp loyee  i s  i n te rac t i ng  regu la r l y  w i t h  t he  pub l i c ,  t he re
may  be  a  l eg i t ima te  conce rn  t ha t  needs  to  be  add ressed  by  t he  emp loye r  t o
ensu re  t he  hea l t h  and  sa fe t y  o f  a l l  wo rke rs .
 
Emp loye rs  shou ld  a l so  be  a le r t  t o  t he  f ac t  t ha t  some  emp loyees  may  have
leg i t ima te  sa fe t y  conce rns  as  a  resu l t  o f  t he i r  pe rsona l  hea l t h  o r  c i r cums tances
( fo r  examp le ,  any  emp loyees  who  a re  immunocompromised ) .  I n  t hese  cases ,  t he
emp loye r  w i l l  l i ke l y  have  a  du ty  t o  accommoda te  t he  emp loyee  up  to  t he  po in t  o f
undue  ha rdsh ip .

CAN AN EMPLOYEE REFUSE TO WORK ON THE BASIS THAT
THE WORKPLACE IS UNSAFE DUE TO COVID-19?

CAN AN EMPLOYER DISMISS OR DISCIPLINE AN EMPLOYEE
WHO CANNOT ATTEND AT WORK DUE TO COVID-19?

An  emp loye r  canno t  d i sc ip l i ne  o r  d i sm iss  an  emp loyee  who  i s  unab le  t o  wo rk  as
a  resu l t  o f  COVID-19 .  Th i s  cou ld  cons t i t u te  d i sc r im ina t i on  pu rsuan t  t o  t he  Code .
In  add i t i on ,  an  emp loye r  i s  p roh ib i t ed  f r om rep r i s i ng  aga ins t  an  emp loyee  who
mus t  t ake  t ime  o f f  wo rk  due  to  COVID-19 .
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CAN AN EMPLOYER LAY OFF ITS EMPLOYEES IF THE
BUSINESS NEEDS TO BE SHUT DOWN DUE TO COVID-19
CONCERNS?

Under  t he  Emp loymen t  S tanda rds  Ac t ,  2000  ( t he  “ESA ” ) ,  emp loye rs  can
tempora r i l y  l ayo f f  emp loyees  fo r  a  pe r i od  o f  up  t o  13  weeks  ( i n  some  cases
th i s  can  be  ex tended  to  35  weeks ) .  Howeve r ,  a l t hough  tempora ry  l ayo f f s  a re
con temp la ted  i n  t he  ESA,  an  emp loye r  i s  no t  pe rm i t t ed  t o  l ay  o f f  an  emp loyee
un less  t he  con t rac t  o f  emp loymen t  be tween  the  pa r t i es  exp l i c i t l y  o r  imp l i c i t l y
g i ves  t he  emp loye r  t he  au tho r i t y  t o  do  so .
 
I f  an  emp loye r  i s  s t rugg l i ng  t o  ope ra te  i t s  bus iness  due  to  COVID-19  (e .g .
whe re  remo te  wo rk  i s  no t  ava i l ab le  and  a  s i gn i f i can t  po r t i on  o f  t he  s ta f f  a re  i n
se l f - i so la t i on ,  o r  whe re  t he  wo rk  env i ronmen t  becomes  too  h igh  r i sk  f o r
emp loyees ) ,  an  emp loye r  may  cons ide r  ask ing  i t s  emp loyees  to  ag ree  to  a
tempora ry  l ayo f f .  An  emp loyee ’ s  ag reemen t  mus t  be  ob ta ined  be fo re  t h i s
op t i on  w i l l  be  ava i l ab le  t o  emp loye rs .
 
I t  i s  impo r tan t  t o  no te  t ha t  i f  an  emp loyee  does  no t  ag ree  to  a  t empora ry
layo f f ,  t he  emp loye r  may  have  to  cons ide r  t e rm ina t i ng  t he  emp loyee ’ s
emp loymen t  and  p rov id ing  t hem w i th  t he i r  en t i t l emen ts  on  d i sm issa l .  I n
add i t i on ,  emp loye rs  shou ld  be  aware  t ha t  i f  t he  l ayo f f  ex tends  beyond  the  t ime
l im i t s  spec i f i ed  by  t he  ESA,  t he  emp loyee  w i l l  be  deemed  to  have  been
d i sm issed  as  o f  t he  f i r s t  day  o f  t he  l ayo f f .

An  emp loye r  may  be  ab le  t o  d i sm iss  an  emp loyee  who  i s  unab le  t o  wo rk  due  to
COVID-19  i f  t hey  can  demons t ra te  t ha t  accommoda t i ng  t he  emp loyee ,  whe the r  i n
the  wo rkp lace  o r  by  a l l ow ing  t hem to  t ake  an  unpa id  l eave  o f  absence ,  wou ld
mee t  t he  s tanda rd  o f  undue  ha rdsh ip .
 
The  new Emp loymen t  S tanda rds  Amendmen t  Ac t  ( I n fec t i ous  D i sease
Emergenc ies ) ,  2020  exp ress l y  p rov ides  emp loyees  who  canno t  wo rk  due  to
COVID-19  w i t h  a  r i gh t  t o  t ake  a  j ob  p ro tec ted  l eave  o f  absence .
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CONCLUSION

Th is  documen t  i s  i n tended  fo r  i n fo rma t i on  pu rposes  and  to  p rov ide
some he lp fu l  h i n t s .  I t  does  no t  r ep lace  l ega l  adv i ce .  
 
We  encou rage  you  to  con tac t  t he  t eam a t  Rudne r  Law  so  we  can
d i scuss  i f  and  how we  can  he lp .  
 
We  shou ld  a l so  no te  t ha t  a l t hough  the  i n fo rma t i on  i n  t h i s  documen t
re fe rs  p r imar i l y  t o  l eg i s l a t i on  i n  On ta r i o ,  we  wo rk  w i t h  c l i en t s  ac ross
the  coun t r y .

Emp loye rs  who  mus t  reduce  emp loyee  hou rs  may  w i sh  t o  cons ide r  t ak ing
advan tage  o f  t he  E I  Work  Sha r i ng  P rog ram,  wh i ch  p rov ides  E I  bene f i t s  t o
worke rs  who  ag ree  to  reduce  the i r  no rma l  wo rk ing  hou rs  as  a  resu l t  o f
deve lopmen ts  beyond  the  con t ro l  o f  t he i r  emp loye rs ,  by  ex tend ing  t he
e l i g i b i l i t y  o f  such  ag reemen ts  t o  76  weeks ,  eas ing  e l i g i b i l i t y  r equ i remen ts ,
and  s t ream l i n i ng  t he  app l i ca t i on  p rocess .  More  i n fo rma t i on  on  t he  Work
Shar i ng  P rog ram can  be  found  he re .

P repa red  by  B r i t t any  Tay lo r ,  Sen io r  Assoc ia te

https://www.canada.ca/en/employment-social-development/services/work-sharing.html

